Introduction
As United Nations (UN) Secretary General Kofi Annan noted in the 2002 World Summit on Sustainable Development (WSSD) in Johannesburg, South Africa, it is time to face an uncomfortable truth:
[Our] model of development ... has been fruitful for the few, but flawed for the many. A path to prosperity that ravages the environment and leaves a majority of humankind behind in squalor will soon prove to be a dead-end road for everyone ... Unsustainable practices are woven deeply into the fabric of modern life ... [W] e can and must weave in new strands of knowledge and cooperation. 1 Evolving laws and justice systems form crucial elements of this global fabric. Within the study and practice of law, it is not enough simply to recognize the immensity of the challenges. As the life and contributions of Justice Charles Doherty Gonthier eloquently demonstrate, it is possibleand indeed necessary-to inquire, to inspire, and to act in solidarity with others. 2 Current legal systems are intricately woven into the shared values-and indeed the morality-of an increasingly interdependent world.
I. Facing the Challenges of Globalization with Fraternity
Driven by economic globalization, environmental change, and demands for social justice, the world is facing sweeping challenges. The risks for both humanity and the earth have never been greater. But current problems also present opportunities for global co-operation on an unprecedented scale. With courage, wisdom, and vision, as embodied in the thoughts and actions of Justice Gonthier, diverse societies can still learn to work together for a common future. This future must understand and respect environmental limits, use resources more sustainably, and address long-standing global inequalities. International law has in the past been part of the problem. But it can also be part of the solution.
It is almost a truism today that globalization has brought unprecedented change in the world with exponential growth in transboundary connections, integration of transportation and communication systems, increases in trade and investment flows, high commodity prices, global growth of extractive industries, and new technologies. 6 The environment-a fragile chain of interconnected ecological systems upon which this planet's life-support systems depend-has been one of the most significant victims of present patterns of globalization. 7 There is growing public understanding that current degradation may lead to the loss of many of humanity's greatest heritage treasures and thousands of species. This is true internationally and in Canada. In Ontario v. Canadian Pacific Ltd., Justice Gonthier explained, It is clear that over the past two decades, citizens have become acutely aware of the importance of environmental protection, and of the fact that penal consequences may flow from conduct which harms the environment. Recent environmental disasters, such as the Love Canal, the Mississauga train derailment, the chemical spill at Bhopal, the Chernobyl nuclear accident, and the Exxon Valdez oil spill, have served as lightning rods for public attention and concern. Acid rain, ozone depletion, global warming and air quality have been highly publicized as more general environmental issues. Aside from high-profile environmental issues with a national or international scope, local environmental issues have been raised and debated widely in Canada. Everyone is aware that individually and collectively, we are responsible for preserving the natural environment. (Gland, Switzerland: IUCN, 2008 ).
In the past, international law could be described as part of the problem with respect to environmental protection. For instance, colonial rules and outmoded concepts of sovereignty allowed impunity for actors that interfered dangerously with the common atmosphere, eliminated entire species, fouled freshwater systems upon which millions of lives depended, or exploited resources such as fisheries or forests.
With regard to economic and social development, the globalization of communications has also brought stark notice of the grinding poverty suffered by a significant percentage of the population in the majority of the world. UN agencies and others have warned that conditions are deteriorating, as many countries hover on the brink of a global food crisis and recovery from a major financial crisis remains fragile. International law has not always been honourably engaged in these matters. After vastly unequal bargains, investment arbitration and odious debt contracts, for instance, often shifted risks and burdens onto those least equipped to bear them. 9 And as recent events have shown, financial markets also have not always been managed with the requisite level of diligence or responsibility. 10 The law has been used, in short, to defend the interests of the few against the needs and values of the many, including the earth.
Justice Gonthier was actively engaged for many years with international associations such as the International Union for the Conservation of Nature, the International Commission of Jurists, and l'Association des Hautes juridictions de Cassation des pays ayant en partage l'usage du français. He cared deeply about the duties that the world's peoples owe to one another and to the environment. For him, these duties were embodied in the concept of "fraternity", or what is sometimes called solidarity. His deep understanding and championing of this value, together with its complements of liberty and equality, has been illuminated excellently by others. 11 Here, it is important simply to underline that in the Gonthier conception, fraternity/solidarity leads to community:
In my view, fraternity is simply the forgotten element of democracy, which, although rarely identified, is nevertheless present throughout our legal system. It is the glue that binds liberty and equality to a civil society. It is intuitive. It is the forging element of a community. 12 Respect for other members of a community implies not fragmentation, but rather recognition and inclusion of all in the laws of the community. This point was recognized in Reference Re Secession of Quebec, where the Supreme Court of Canada held that [a] democratic system of government is committed to considering those dissenting voices, and seeking to acknowledge and address those voices in the laws by which all in the community must live. 13 The Gonthier conception of fraternity/solidarity was not small or national, but rather visionary; it extended out of the past, toward the future, and embraced the global community: In the context of a globalized world, Justice Gonthier saw himself and all of us as citizens in a community, with common interests, rights, and duties toward one another. As his colleague serving as patron of his research centre, Justice C.G. Weeramantry (former Vice President of the International Court of Justice) has noted that the current generation is thus acting, in relation to future generations, in a manner that breaks every precept of human compassion and morality ... [T] he environment has in the past century been subjected to human interference and future generations are being subjected to potential damage at an exponentially increasing rate. Another generation of such exponential increase will render uninhabitable the planet which has supported humanity for thousands of generations in the past. The present generation thus carries on its shoulders an awesome responsibility, the like of which has never been borne by any generation since the human race began. 15 Justice Weeramantry has also remarked, [W]e have passed out of the area of co-existence, into the era of cooperation. This is not merely passive cooperation, but rather, active cooperation. If we are to save our global inheritance, we must do so actively. We need, for this purpose, to be willing to surrender some part of sovereignty to the rest of the world, accepting common guidance by the global community. 16 Justice Gonthier understood this sentiment deeply, and faced the challenge with courage, respect, and diplomacy. He sought to define the foundational values that could assist in constructing these new forms of cooperation: "[F]raternity within a community evokes the idea of cooperation: the pursuit of common interests by combining one's resources-a notion that itself calls for a redistribution of wealth in so far as this is compatible with the notion of individual responsibility." 17 As he knew, there are no simple solutions to complex problems. However, as was clear in his international efforts, global conservation and development challenges are not separate but rather fundamentally interwoven. They must be addressed together, engaging all of humanity's collective knowledge, capacity, and creativity.
II. Fraternity, Global Justice, and Sustainable Development
It has been very difficult to find one universally acceptable definition for development. As a bijuridical judge, Justice Gonthier often recognized that societies, cultures, and geographies are diverse. However, as a global civil society is constructed, we confront the challenge of diversity. The Gonthier conception of fraternity/solidarity is contributing to this process as a means to respect collectivities and their diversity, while recognizing a profound common social responsibility: Global commitments to sustainable development have added an additional layer of complexity to development debates. In its origins in sixteenth-century German forestry laws (Forstordnungen), sustainable development meant using only the interest (the amount of forest that grew every year), rather than destroying the capital (the forest ecosystem itself). 21 This was not an end to progress but rather a commitment to development of a different kind that respects the limits of the environment and the needs of all members of society. Sustainable development debates today centre upon respect for the needs of both present and future generations, which is sometimes called "intergenerational equity". 22 Justice Gonthier noted, When we consider environmental measures, we act not in rational self-interest, for we as individuals often would not see the fruits of our sacrifice. Instead, we take these steps so as not to harm future inhabitants of this Earth-in essence, we are protecting the next generation. Forging a relationship between generations in a community is not rooted in liberty or equality, but rather, fraternity. 23 Indeed, upon an examination of the Quebec Loi sur la qualité de l'environnement, the Superior Court of Quebec has recognized, The International Court of Justice, in the 1997 Case Concerning the Gabíkovo-Nagymaros Project, has also recognized that "[t]his need to reconcile economic development with protection of the environment is aptly expressed in the concept of sustainable development." 25 And at the 2002 Johannesburg WSSD, over 190 countries further agreed that sustainable development involves the full integration of environmental and social concerns into economic development decision-making. 26 In essence, to commit to sustainable development is to commit to progress of a new kind on all levels, to development that respects ecological limits and human needs, and to development that can last.
III. Contributions to International Law and Scholarship
As explained above, international law has been a part of environmental and development problems. But many have come to understand, through the continuing and constructive efforts of mentors such as Justice Gonthier, that international law can also be part of the solution. Sustainable development is an important goal for both individual countries and the global community, and is part of the object and purpose of many important international treaty regimes. 27 These treaties are guided by principles, some of which may even be recognized as customary law. 28 Fraternity is the heart of sustainable development. It calls for not imposing solutions determined by one's own agenda rather than regard for the needs as experienced and perceived by the recipients. Where there is no fraternal impulse in the development endeavour, there is no true understanding and commitment to the problems of those in need. 32 These principles were included in the outcomes of the 2002 World Summit on Sustainable Development. They are an important expression of the wisdom and perspectives shared by the judges and the rest of the world, forming a collective call for understanding, knowledge, and action. As Justice Gonthier has noted, " [j] udges cannot be afraid to look beyond their national borders for tools that will assist in the analysis and interpretaPast Achievements and Future Challenges (Oxford: Oxford University Press, 1999) 19. Whether or not there is yet a customary obligation to develop sustainably, there is growing customary recognition of the need to integrate environmental and social concerns into economic development in order to achieve sustainable development. See Cordonier Segger, "Sustainable Development in International Law", supra note 1. Second, as judges have emphasized, there is a need to promote a just distribution of resources among members of the present generation while taking into account the needs of future generations in making decisions about allocations of resources. 39 As Justice Gonthier noted, "[a] moral approach might even suggest that what we do is always under fiduciary duty of some kind to manage the planet for the needs of future generations." 40 Furthermore, the principles and their associated programs support the recognition of a duty to reduce poverty progressively. 41 The prin- 33 Gonthier, "Sustainable Development", supra note 18 at 14. 40 Gonthier, "National Environmental Governance", supra note 31 at 12-13. 41 See Johannesburg Principles, supra note 30.
ciple of equity underlies many of the core principles in the UN human rights instruments. 42 Another principle concerns states' common but differentiated obligations. Though states have a common responsibility to protect the environment at the national, regional, and global levels, it shall be balanced with the need to account for different circumstances. In particular, each state's historical contribution to a particular problem must be taken into account, as well as its ability to prevent, reduce, and control the threat. 43 Further, judges have recognized the need to take a precautionary approach to human health, natural resources, and ecosystems. 44 This precautionary approach, they have held, shall be widely applied by states according to their capabilities. The ILA has also defined this principle, recognizing that where there are threats of serious or irreversible damage, lack of full scientific certainty will not justify postponing cost-effective measures to prevent degradation. 45 Further, and perhaps most significantly, the principle of integration and interrelationship, particularly for social, economic, and environmental objectives, forms the basis of international law on sustainable development. 48 In recent years, as negotiators from developing countries have become more skilled in representing their countries' interests, these principles have been adopted in international treaties. Such negotiations can provide a way to ensure that larger, more powerful countries take into account the world's diversity of societies, languages, economies, geographies, and perspectives. They commit to global mechanisms for sustainable development co-operation and may serve as an important tool for facing the global challenges highlighted above, but only if it is possible to learn effective implementation. Through eight years of international legal research and analysis, published in over twenty volumes, the work of Justice Gonthier's research centre has focused on building knowledge and understanding of these treaties. Justice Gonthier stated, Sustainable development law seeks to bring together, rationalize, reconcile and harmonize the various strands of the law; of legal rules needed to govern the environment and human activity in both its aspects, economic and social. It involves environmental law and human rights law, just as it implicates property law, contract law, intellectual property and the protection of genetic resources, aboriginal rights and trade disputes. 49 With Justice Gonthier's encouragement, four categories of important international treaties for sustainable development began to be studied in depth.
Two generations of relevant multilateral environmental agreements make up the first category. From 1968 to 1992, states signed treaties that did not necessarily take developing countries and development concerns into account, but nevertheless made important progress in environmental protection and conservation. 50 From 1992 to 2010, states have negotiated a second generation of environmental treaties. This second generation of treaties also seeks to promote conservation of the environment, but each also has a second, very important objective: sustainable development. 51 These treaties include the United Nations Framework Convention on Climate Change and its associated legal accords, which are, as Justice Gonthier has explained, "un exemple étonnant de recours fusionnés aux traités, lois, règlements, volontariat, éthique et incitatifs économiques, allant jusqu'à créer une nouvelle valeur mobilière et son marché international." 52 Second, research has focused on covenants and institutions related to human rights and social justice. It is becoming clear that respect for important social, economic, and cultural rights (including rights of indigenous peoples) is also essential to support sustainable development. From 1947 to 2008, UN human rights accords and institutions have worked to realize these rights. 53 As 190 countries recognized in the 2002 WSSD Johannesburg Plan of Implementation, these social justice instruments are part of our global architecture to achieve sustainable development. And certainly, without respect for the social pillar and related social justice priorities, sustainable development would be impossible. Work will continue in this area with passion and dedication.
Commitments to sustainable development are also being identified in many international economic treaties, particularly those that have sought to take global public interests into greater account in recent years. Since 1947, these international, regional, and bilateral regimes for trade, investment, and finance (including the World Trade Organization) have begun to integrate and respond to sustainable development as part of their purpose. 54 Legal research will also continue in this area, charting the course for more responsible international economic rules. 55 Finally, a new category of treaties is emerging with the negotiation and implementation of instruments that integrate social, economic, and environmental concerns. In this research, as documented by the jurists of Justice Gonthier's centre, there is an effort to focus on the design of laws that can actually be implemented. As Justice Gonthier was wont to note, " [o] ne can no more legislate cleanliness than virtue if people are not prepared to abide by the laws." 56 These regimes focus on the sustainable development of common global resources, addressing the concerns highlighted above in a manner that integrates social, environmental, and economic concerns to provide for the needs of present and future generations. 57 
IV. Future Directions
In the future, the international work of Justice Gonthier will continue as a legacy to honour his memory. Justice Gonthier has advised, shaped, and inspired a new generation of lawyers to dedicate their minds to the benefit of the most vulnerable populations of the world. This global network is now actively investigating and practising sustainable development law. While it is impossible to explain all the efforts he has inspired in this short tribute, we can identify three key directions in the continuing work of the many jurists whose lives he has touched around the world. 58 First, many will focus on the scholarly analysis and legal practice necessary to improve incentives, take down barriers, and make sustainable options more favourable for individuals and countries. This is being done through the treaties and tribunals mentioned above (many of which have over 160 parties) and through related financing and capacity-building instruments like the newly replenished Global Environment Facility. It is also being done through voluntary measures, such as the growth of ethical investing standards, fair trade instruments, and the design of responsible investment codes in nearly every sector of the global economy. These voluntary measures are also worthy of further investigation. Justice Gonthier explained, 59 Second, many will continue to research and act to ensure that the consequences of irresponsible actions are meted out and taken more seriously. Progress has already been made in this area. The International Criminal Tribunal for the Former Yugoslavia alone has secured fifty-six convictions, with forty-four more pending, and another thirty-six having already died in prison. There is increasing respect for the International Criminal Court, which prosecutes genocide, war crimes, and crimes against humanity involving its 160 member countries. Recent innovative proposals include recognition of a new category of crimes against future generations. Jurists are also working to secure better enforcement of anticorruption conventions and related international instruments. 60 The third, perhaps most fascinating directive of the future is to examine the rules and governance of systems themselves. 61 New research has been launched and will continue on the interactional nature of international regimes, 62 on new ideas of representation and territory in international law, and on new ways to engage nonstate actors. A focus on the duties that accompany rights, which was an abiding interest to Justice Gonthier, is at the core of these investigations. He believed firmly in corporate social responsibility. 63 More than encouraging firms to exercise accountability, he sought recognition that, in light of fraternity, the growing importance of firms also entails greater responsibility for firms. Firms have a responsibility not just to their own shareholders but also to all their stakeholders, including members of society and the environment, who can be affected by corporate action. In this area, legal scholars and others focus on encouraging firms to exercise greater corporate accountability in domestic courts through ever-tighter rules on disclosure in the world's stock markets, and in the court of public opinion. 64 Jurists are passionately working to find ways in which international law can better hear and address the concerns and interests of the world's indigenous peoples. Further, there is deeper transversal research and thinking to be done, as well as new contributions to be made, to our understanding of the coherence, fragmentation, and integration of international law on sustainable development.
Justice Gonthier was a subtle and brilliant jurist with a marvellously open mind. He interacted often with young scholars in Canada and abroad, sparking ideas, challenging assumptions, and guiding the development of legal minds. Through this engagement, he imparted legal rigour, a sense of honour, and a deep commitment to stay the course. At all levels, he would encourage the legal imagination, investigation, and implementation of intricate solutions to complex problems based on a strong respect for foundational values. In the future, a rich and fascinating syn-thesis, research, and action agenda will be carried forward in his legacy, building the legal community that is needed in a truly global civil society.
Conclusion
The legacy of Justice Gonthier is very significant in many areas. One of these areas, to which he turned especially at the end of his career, involved sustainable development and international law. His work will be carried forward, guided by his values. For, as a complement to the rule of law, there is the spirit of the law. The spirit of the law is not concerned so much with setting down rules. Rather, it reflects the values which a society draws upon in its development of legal rules. Sharing the logic of sustainable development, these values of the spirit of the law must include cooperation, commitment, responsibility, community, trust, fairness, security and empathy. 65 Across the world, touched and deeply influenced by this remarkable man, legal scholars and responsible authorities are convinced that international law has a role to play in securing sustainable development for present and future generations. And it is well understood that jurists have an important role to play. As Justice Gonthier himself once told a graduating class, The challenge is not to balance international conservation with urgent development objectives. It is to secure sustainable justice globally in a spirit of fraternity for the environment and its peoples. Justice Gonthier's contributions to this worthy goal are recognized by many and will be further appreciated as the full extent of his legacy becomes clear over time.
To achieve it, all of humanity's collective wisdom, brilliance, respect, integrity, and openness will be needed, together with hope, compassion, and intellectual courage. These were among the qualities that made Justice Gonthier a remarkable man. They are the best of what it means to be part of a society, to be part of a world, and to be human. And with them, we carry on in his honour and in his memory.
